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CHANCERY COURT OF THE CITY OF RICHMOND. 



January Term, 1919. 

Life Insurance Company of Virginia v. American Na- 
tional Bank of Richmond. 

Banks and Banking (§ 130*) — Deposit by Agent — MisappropT a- 
tion of Trust Fund — Liability of Bank. — The mere fact that a check 
payable to an agent as such is offered for deposit in a bank, and by 
direction of the agent, credited to his individual account, is not suf- 
ficient to charge the bank with notice of fraudulent intent of the 
agent to misappropriate the trust fund and to render it liable for the 
default of the fiduciary. 

Suit in equity by Life Insurance Company of Virginia 
against American National Bank of Richmond, Virginia. The 
opinion states the facts. Decree for defendant. 

A petition for appeal from this decree was presented to the 
Jndges of the Supreme Court of Appeals of Virginia in Oc- 
tober, 1919, and was denied by each of them. 

Coke & Pickrcll,.D. H. Leake and Scott & Buchanan, for 
complainant. 

George Bryan, for defendant. 

William A. Moncure, Judge: By false representations, 
fraud and forgery Win. B. Pizzini on September 21, 1915, ob- 
tained, in the manner and under the circumstances hereinafter 
stated, from the Life Insurance Company of Virginia its check 
in the following words and figures : 

"Life Insurance Company of Virginia. 
Richmond, Va., Sept. 21, 1915, No. A 5579. 
Pay to the order of W. B. Pizzini Co. Agents— $17000.00 
Seventeen thousand and No/100 Dollars. 
Mortg. Mrs. Mary D. McCann. 

Life Insurance Company of Virginia, 

Algie S. Hurt, Vice President. 
Countersigned by B. H. Walker, Asst. Secretary. 
Planters National Bank, 
Richmond, Va." 

This check was then endorsed as follows : 

"Wm. B. Pizzini Co., Agents by Wm. B. Pizzini, Treas." 
and being so endorsed it was taken by Wm. B. Pizzini on Sept. 

*For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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21, 1915, to the American National Bank and deposited to the 
individual credit of Wm. B. Pizzini, who thereafter at differ- 
ent times checked all of it out. At the time of his departure 
from Richmond, about the last of December, 1916, as a fugi- 
tive from justice, and for a long time prior thereto, Wm. B. 
Pizzini seems to have had the confidence of many persons own- 
ing and dealing in real estate, and those lending money thereon, 
including several of the Richmond banks and the plaintiff. His 
criminality in the matter in controversy in this suit was dis- 
covered only after his fleeing the country. 

For more than fifteen years prior to the acts complained of 
Pizzini had been engaged in the real estate business as treas- 
urer and general manager of the Wm. B. Pizzini Co., a corpo- 
ration organized in 1898 for the purpose of conducting a real 
estate business such as buying and selling for others, negotiat- 
ing loans, renting out property, collecting rents, etc. 

The Wm. B. Pizzini Co. was a very close corporation; for 
at least ten years F. A. Pizzini, wife of W. B. Pizzini, was 
president and the only stockholder, there being but one share 
issued and that for S1000. 

In recent years at the annual meeting of the directors — a mo- 
tion of F. A. Pizzini carried whereby the profits of the previ- 
ous year were allowed to Wm. Pizzini the general manager as 
compensation for his services. It is shown in the evidence of 
W. E. Word, who was in the employment of the company for 
a number of years, and its secretary, that Wm. B. Pizzini was 
regarded as the "sole owner of the company — he was the com- 
pany. All orders were given by him. Everything was done 
by his direction." 

There was a resolution of the board of directors to the ef- 
fect that the treasurer was authorized to sign all checks, notes 
and contracts of the company, and to endorse the same and de- 
posit the funds of the company in such bank as he may select 
to the credit of the company, to be drawn out by his checks 
as treasurer. 

Under the will of Andrew Pizzini, Sr., the grandfather of 
Wm. B. Pizzini, house and lot No. 819 East Broad Street 
passed to Charles McCann trustee for Mary. D. McCann (the 
testator's daughter) with power in the trustee to sell or en- 
cumber the same upon the written request of Mary D. McCann 
attested by two witnesses. This property was being rented out 
for the owners by the Pizzini Company, and in September 
1915 so far as the records showed the title was vested in 
Charles McCann trustee for Mary D. McCann as just stated. 
The fact, however, was (though unknown to complainant and 
not discovered until after Wm. B. Pizzini fled the country) 
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Charles McCann died in 1905 and Mary D. McCann died in 
1914 intestate, leaving four children, now defendants to the 
bill. 

On September 8, 1915 Wm. B. Pizzini presented to the Life 
Insurance Company a written application purporting to be 
signed by Charles McCann, trustee, and Mary D. McCann 
(though at that time both were dead) for the loan of $17000 — 
to be secured by trust deed on the house and lot 819 East 
Broad St. On this application the name of the broker was 
given as Wm. B. Pizzini Company. The application was acted 
upon favorably ; the title to the property was examined by the 
attorneys for the insurance company and found satisfactory so 
far as the records showed and vested in the applicants for the 
loan. The form of trust deed and principal and interest notes 
were approved by the attorneys and delivered to Wm. B. Pizzini 
to be executed. Pizzini was a notary public and duly returned 
the papers executed and acknowledged before him for recor- 
dation. 

The papers appearing to have been executed by the persons 
represented were delivered to the complainant and the check 
as described above was delivered to Wm. B. Pizzini. The semi- 
annual interest notes of $570 each falling due in March and 
September 1916 were paid to the insurance company by checks 
of the Wm. B. Pizzini Company drawn by Pizzini as treas- 
urer. 

In the three years just preceding Sept. 20, 1915, the insur- 
ance company had made six loans aggregating $66000 — through 
Pizzini, and these loans had proven satisfactory, so that it 
seems to have placed much confidence in Pizzini and his acts. 

After Pizzini's flight to parts unknown his criminality was 
found out, the amount lost by his victims aggregating, it is 
currently reported, some four or five hundred thousand dol- 
lars. 

In these circumstances the complainant has filed its bill in 
equity against the American National Bank, the Wm. B. Piz- 
zini Company, Charles A. McCann, H. Eugene McCann, Guli- 
elma McCann Devenney and Elizabeth McCann Davidson pray- 
ing that the American National Bank be required to account 
for and pay to the complainant the sum of $17000, with in- 
terest thereon: that it be enjoined from paying the same or 
any part thereof to the Wm. B. Pizzini Company and for gen- 
eral relief. 

The bill states no cause of complaint against the last four 
defendants above named, prays for no special relief against 
them, and besides they have sufficiently shown in the record 
that they were ignorant of the entire transaction, and neither 
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directly or indirectly participated in it, and received no benefit 
from it; therefore as parties to this suit they may be very 
properly disregarded and the suit dismissed as to them. 

By a stipulation of counsel filed in the record the following is 
agreed as part of the evidence in this suit: 

1. That the American National Bank of Richmond, as a mat- 
ter of fact had no knowledge of the minutes of the Wm. B. 
Pizzini Company quoted in the bill of complaint: 

2. That the defendant bank had no knowledge of the diver- 
sion of the funds in the bill mentioned other than that con- 
veyed on the face of the transaction. 

3. That when the check was presented by the American Nat- 
ional Bank to the Planters National Bank and paid by the lat- 
ter, it was not disclosed that the proceeds were to be placed to 
the personal credit of Pizzini to be checked out by his indi- 
vidual checks. 

4. That the Wm. B. Pizzini Company is insolvent and out of 
business ; that Wm. B. Pizzini is insolvent and a fugitive from 
justice. 

It is the claim of the complainant: 

1. That the check so indorsed and deposited with the Amer- 
ican National Bank was, by the latter collected of the payee bank 
for and on account of the Wm. B. Pizzini Comany, agents, and 
that no part thereof has ever been paid by the American Na- 
tional Bank to the Wm. B. Pizzini Co., or checked out by it in the 
only manner it could rightfully and properly be checked out, 
that is by checks of the company drawn by its treasurer. 

2. That the fund represented by said check, to-wit: $17000 
— constituted a trust fund clearly and distinctly so ear-marked by 
the manner in which the check was made payable, and the state- 
ments appearing on the face thereof, that the same is payable 
to the heirs at law of Mary D. McCann, deceased, if they choose 
to claim it; and if they refuse to claim it, the fund must be re- 
turned to the complainant. 

The American National Bank has demurred to and answered 
the bill. In the answer it denies any liability to complainant and 
denies any knowledge of any of Pizzini's wrongdoing, disclaims 
having received any benefit, or profit from the transaction, other 
than the use of the money for the short time it remained to the 
credit of W. B. Pizzini. 

As to the demurrer it will be overruled. It must be conceded 
that in suits brought to trace and recover a trust fund it is in- 
variably held that equity has a natural and primary jurisdiction 
superadded to any legal right the suitors may have, and con- 
current with them, and it is no bar that an action at law may 
have been sustained on the same state of facts. Perry on Trusts 
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(6th Ed) § 843; Swift v. Williams, 68 Md. 237; Central Natl. 
Bank v. Com. &c Mf. Co., 104 U. S. 54-63, 26 L. Ed. 693-698; 
Nolting v. Bank, 99 Va. 54; Hanford v. Duchastel (N. J.), 93 
Atl. 586-589. 

The claim of plaintiff that the words on the face of the check 
"Mortg. Mrs. Mary D. McCann," gave notice to the American 
National Bank of any fact connected with the transaction is 
without merit. These words were a memorandum of the 
drawer and for its 'benefit alone and did not give notice to the de- 
fendant bank. State Bank v. Dodge, 124 U. S. 333, 31 L. Ed. 
458; Duckett v. Bank, 86 Md. 407, 39 L. R. A. 88; First Na- 
tional Bank, v. Kehney, 116 Md. 24, Ann. Cases 1913B, 1337. 

Now, section 56 of the negotiable instrument law is as follows : 
"To constitute notice of an infirmity in the instrument, or de- 
fect in the title of the person negotiating the same the person to 
whom it is negotiated must have had actual knowledge of the in- 
firmity or defect, or knowledge of such facts that his action in 
taking the instrument amounted to bad faith." 

An affirmative answer to any one of the three questions now 
to be asked, would be decisive of this matter in favor of the in- 
surance company: a negative answer to all of them must be de- 
cisive of the question in favor of the defendant bank. 

The questions are: 

1. Has the defendant bank possession of the money in ques- 
tion, or any part of it? 

2. Did the defendant bank receive the money from Pizzini 
with notice of the trust and apply it or any part of it to the pay- 
ment of Pizzini's individual indebtedness to it? 

3. Did the defendant bank so receive the money and aid 
Pizzini in wrongfully diverting it from complainant? 

The evidence deafly shows that true answers to the questions 
are in the negative. 

A chief contention of the complainant is that the word "agents" 
after the payee's name in the check furnished sufficient notice 
to the bank that the proceeds of the check constituted trust, or 
fiduciary funds, and the bank could not escape liability, if it 
allowed the Wm. B. Pizzini Company to use the funds other- 
wise than for the purposes of the trust. 

In making such claim it loses sight of the fact that this money 
was stolen by Pizzini from the Life Insurance Co. of Va. 
There, was no principal, or cestui que trust. The McCanns, the 
pretended principals, were dead. The Wm. B. Pizzini Company 
were not agents of any one to borrow that money. The name, 
as agents, was fictitious. 

The result is axiomatic. If there was no agency (and there 
was none), the words "agents" after the payee's name in the 
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check could not give notice to the bank of an agency, or trust, 
when none, in fact, existed. 

"The weight of authority favors the rule that words denoting 
agency or official character, added to the name of payee of a 
negotiable instrument, are to be deemed as descriptive merely, 
and that the person named is individually the payee, and may 
make a sufficient transfer or sue on it in his own name. Words 
describing the official position of the payee may be designated as 
being mere description, such as agent, treasurer, president or 
manager." 8 Corpus Juris., page 173, § 294. "The addition of 
the word agent to the name of the depositor is mere descriptis 
personae, and does not affect his right to withdraw the same." 
Banks & Banking (Michie), § 130, citing Nolting v. Bank, 
99, Va. 54; Patterson v. Bank, 130 Pa. 419. To the same effect 
see Morse on Banks and Banking, § 604. 

The check when deposited with the American National Bank 
was indorsed in blank; it was properly indorsed. There is no 
merit in the contention that because a resolution of the board of 
directors of the Wm. 3. Pizzini Co. authorized the treasurer to 
sign all checks, notes and contracts of the company and indorse 
the same and deposit the funds &c of the company to the credit 
of the company, the.law imputes knowledge of such resolution to 
the defendant bank and to persons dealing with the company. It 
was no part of the charter of the Pizzini Company ; it was a 
mere resolution of the board of directors and the bank had not 
actual knowledge of it. The check being indorsed in blank by 
the payee it passed like all other checks, so indorsed, by de- 
livery. It was as if payable to bearer, and passed by delivery. 
It was in the possession of Wm. B. Pizzini, and for the purpose, 
at least of disposing of the check, he was the owner. He depos- 
ited the check with the defendant bank and told it to put the 
the amount to his credit. This the bank did and thereby became 
the purchaser and owner of the check. What possible difference 
in law was there or could there have been, in what was done, 
and the situation if Pizzini had gone to the defendant bank and 
drawn the money on the paying side of the counter, and im- 
mediately deposited the money to his credit on the receiving 
side? If he had done the latter, the paying teller could not by 
such act know, nor even suspect, that he would do any wrong, 
and it is also true that, the receiving teller would have no knowl- 
edge of the course the money so deposited came. The legal re- 
sult of what he did is the same as if he had cashed the check and 
immediately deposited the proceeds. 

"A credit given for the amount of the check is the same as if 
the money had been paid over the counter on the check, and then 
immediately paid back again to the account, or for the use for 
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which the credit is given." Morse on Banks and Banking, § 451, 
citing, among others, Oddie v. Nat'l City Bank, 45 N. Y. 735; 
Nat'l Bank v. Burkhardt, 100 U. S. 686; Am. Bank v. Miller, 
229 U. S. 517 (57 L. Ed. 1310). For an interesting discussion 
en this subject see the court's opinion in U. S. Fidelity & Guar. 
Co. v. First National Bank, 18 Cal. App. Rep. 437. 

"Upon the checks which were received by the administrator 
he had the undoubted right to draw the money, and if he chose, 
thereupon to deposit the money thus received to the credit of 
his own account, he had a perfect right to do so. What he did 
was nothing more than the equivalent of such action on his 
part. The money having gone into his own account was sub- 
ject to be drawn out upon his personal checks which the bank 
could not refuse to pay. The question is entirely different from 
the one which would arise if after the deposit was made it was 
claimed as money of the trust, and the bank was notified of the 
claim before it was paid, but that is not the case." Safe Deposit 
& Tr. Co. v. Diamond Natl. Bank, 194 Pa. St. R. 334. In Perry 
on Trusts (6th Ed.), in a note to § 123 on page 180 the author 
says: 

"It has been held in several cases that a bank is no.t liable to 
the beneficial owners of the trust funds from the mere fact 
that it places to the credit of the trustee's personal account, 
funds which it knows belong to him as trustee, where the de- 
positor had no separate account as trustee. Such a deposit gives 
the bank no reason to believe that the trustee is acting or intends 
to act dishonestly," citing Batchelder v. Central Nat. Bank, 188 
Mass 25 ; Safe Dep. & Tr. Co. v. Bank, 194 Pa. St. 334 ; Cole- 
man v. Bucks & Oxen Union Bank, 2 Ch. 243. 

While the bank was held liable on the facts of the case of 
Union Stock Yds. v. Gillespie, 137 U. S. 411, the following lan- 
guage of Mr Justice Brewer states the law for ordinary 
cases; "We do not mean to be understood as implying that a 
bank receiving deposits from one whom it knows to be in the 
commission business receives every deposit in trust for the 
unknown principal. A bank is not sponsor for all its deposi- 
tors, although it may know the character of their business. Its 
relations to its depositors are those of debtor; and, generally, 
in receiving and paying out money on the checks of its deposi- 
tors, it discharges the full measure of its obligations. It is not 
ordinarily bound to inquire whence the depositor receives the 
moneys deposited, or what obligation such depositor is under to 
other parties. It is only when there gather around any deposit, 
or line of deposits, circumstances of a peculiar nature, which 
individualize that deposit or line of deposits, and inform the 
bank of peculiar facts of equitable cognizance, that it is debarred 



1920. ] INSURANCE COMPANY V. NATIONAL BANK. 113 

from treating the deposit as that of moneys belonging absolutely 
to the depositor." 

To the extent of Pizzini's transaction at the American Na- 
tional Bank with the check, the facts in the case of Kendall v. 
Fidelity Trust Co., 230 Mass. 238, .119 N. E. 861, are substan- 
tially alike; in affirming the decree dismissing the bill of com- 
plaint, among other things the court said : 

"We are of opinion that the form of the checks and the fact 
that their proceeds were credited to Alvero's individual account 
are not sufficient to warrant a finding that the defendant had 
reason to believe that Alvero was acting dishonestly. There 
is nothing to show that the defendant in collecting the checks 
drawn upon and paid by the Merchants National Bank with- 
out objection had any reason to suspect that the depositor was 
committing a fraud, or that the checks were not presented in 
good faith to the bank on which they were drawn. As the de- 
fendant had no interest in the deposit and never received any 
part thereof for the payment of the debt due to it, but credited 
all amounts so collected to Alvero's personal account, it can 
not be charged with constructive notice of the fraudulent con- 
duct of the fiduciary. R. L. c. 73, §§ 69, 72, 73; Pratt z'.Hig- 
ginson, 119 N. E. 661; Newburyport v. First National Bank, 
216 Mass. 304; Allen v. Puritan Trust Co., 211 Mass. 409-423; 
Newburyport v. Spear, 204 Mass. 146, 134 Am. St. R. 652; 
Fillebrown v. Hayward, 190 Mass. 472; Batchelder v. Cen- 
tral Bank, 188 Mass. 23; Havanna Central R. R. v. Knicker- 
bocker Trust Co., 198 N. Y. 422-12 L. R. A. 1915-B 720; 
Goodwin v. Am. Natl. Bank, 48 Conn. 550; Mott Iron Wks. v. 
Metropolitan Bank, 78 Wash. 294 ; Gray v. Johnston, L. R. 3 H. 
L. I. 

"The weight of authority is in accord with the view that if a 
bank, acting in good faith merely credits trust funds, knowing 
them to be such> to the personal account of the fiduciary it will 
not be liable if the latter misappropriates such funds. Allen 
v. Puritan Trust Co. 211 Mass. 409. As the defendant can- 
not be charged with constructive notice of the fraudulent acts of 
Alvero merely because of the form of the checks and because 
the amounts collected thereon were deposited in his personal ac- 
count with other funds deposited by him, it follows that there is 
no evidence that the defendant knew that he intended to misappro- 
priate the funds and the defendant therefore cannot be held 
liable." 

To the same effect, Pratt v. Higginson (Mass.), 119 N. E. 661. 

In the case of Gate City Bide. Assn. v. Natl. Bank. 126 Mo. 82. 
27 L. R. A. 401, 47 Am. St. R. 633, the bank in which the check 
was deposited was held not liable where the general fiscal agent 

—3 



114 6 Virginia law register, n. s. [ June, 

of a building and loan association, who, while not by its by-laws 
custodian of its funds, was the custodian of its securities, and 
authorized to make its collections, and transact banking busi- 
ness, deposit checks payable to the order of the association, to 
his own credit, though by the by-laws of the association the 
treasurer was the only person who could pay out its funds. 

In the case of Batchelder v. Bank, 188 Mass. 25, the court 
held that a depositor of a bank, who was not a creditor, and had 
a deposit account with it only to his personal credit, and deposited 
a check payable to him as trustee, that it could not be ruled 
as a matter of law, that such act was a dishonest act on his part, 
or that the circumstances gave the bank reason to believe that he 
was acting dishonestly so as to render it liable for the amount 
of the check. 

The conduct of Pizzini in this entire transaction as shown by 
the record has been fairly and, it is thought, accurately given; 
but it must be remembered that none of his wrongdoings were 
known, and none even suspected, until more than a year after 
their commission. When known of, all of the money was gone 
and so was Pizzini. 

For the above reasons, I do not think, as a matter of law, the 
defendant bank is liable, because it simply cashed the check for 
Pizzini, or, what is the equivalent, placed to Pizzini's personal 
credit the check when so presented and endorsed in blank, that 
is payable to bearer, and thereafter, without receiving part of 
the money, allowed it to be checked out by Pizzini personally. 

As to the American National Bank, and the four children of 
Mary D. McCann, deceased, the bill must be dismissed. As to 
the Wm. B. Pizzini Company, though insolvent and out of busi- 
ness if a decree against it is desired, it may be allowed. 

Note. 

The opinion states the facts of the case, which is one of first im- 
pression in this State. The petition for appeal assigned three er- 
rors, substantially embraced in the third: "In not decreeing that, 
upon the pleadings and evidence, complainant was entitled to the 
relief against the defendant bank prayed for in its bill." The fol- 
lowing summary of plaintiff's position is taken from the petition 
for appeal: 

"It is at once apparent that these assignments of error raise the 
single question whether, under the pleadings and evidence in the 
case, the American National Bank is liable to your petitioner for 
placing to the individual credit of Wm. B. Pizzini a trust fund, dis- 
tinctly ear-marked as such by the form of the check, 'bearing,' so far 
as W. B. Pizzini is concerned, and all those claiming under him, as 
has been said, 'its death wound upon its face' (Capital City v. Jack- 
son, 59 S. E. 92), and concealing the real facts by its manner of deal- 
ing with the check, not only permitting the fund to be dissipated 
by Wm. B. Pizzini, but actually conniving at that result, to the in- 
jury of those who in equity might be entitled thereto. 
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"The check, with its endorsement, it will be observed, had at least 
four ear-marks of its fiduciary character negativing any individual 
ownership of W. B. Pizzini therein: (1) It was payable to W. B. 
Pizzini Co., 'Agents,' (2) it was payable to W. B. Pizzini Co., the 
corporation, as such agents, (3) there was embodied in the check the 
words, 'mortg. Mrs. Mary D. McCann,' and (4) it was received with 
the sole endorsement of the W. B. Pizzini Co., by W. B. Pizzini, its 
treasurer, thus plainly and necessarily indicating to the bank which 
dealt with it the complete nature of the transaction covered by the 
check and the character in which it was held by the depositor and 
transferrer. 

"It is submitted that either of the first two ear-marks, standing 
alone, would have been sufficient, under the law, to have put the 
bank upon notice of the fiduciary nature of the fund and render it 
liable to the true owner of the fund for allowing Wm. B. Pizzini to 
dissipate it, but when combined with the other two, as in this case, 
it is submitted that there can be no escape from the bank's liability. 

"It is observed: 

"That the money here involved, the proceeds of the check paya- 
ble to the Pizzini Company, Agent, was a trust fund is entirely clear; 

"That the petitioner, the Life Insurance- Company of Virginia, 
has the right, — the Pizzini Co. being insolvent — to follow and re- 
claim it in the hands of the American National Bank, was held by 
the court below when it overruled the demurrer to the bill, and can 
not be successfully denied; 

"That Pizzini received the check as treasurer of the Pizzini Com- 
pany, and thus held it as a trust, is also clear; 

"That Pizzini, in directing the proceeds of the check thus held to 
be placed to his individual credit, committed a breach of trust, is 
likewise undeniable; 

"The sole question then is whether the American National Bank 
is affected with notice that the fund was a trust fund, or was affected 
with notice of the fiduciary character of W. B. Pizzini from whom 
the check was received. If either be true the defendant Bank is cer- 
tainly liable to petitioner. 

"By the form in which the check was made payable— W. B. Piz- 
zini Co., Agents, — and the endorsement under which alone the bank de- 
rived title and the right to collect the money— Wm, B. Pizzini Co., 
Agents, by Wm. B. Pizzini, Treas.,— it is submitted that the bank 
was put upon notice of the fiduciary nature of the fund and the fidu- 
ciary character in which Pizzini held the check. Therefore, in plac- 
ing the proceeds thereof to the individual credit of Pizzini and al- 
lowing him to convert it to his individual use, it participated in the 
wrongful conversion thereof, and is liable accordingly." 

In support of these contentions, the now celebrated Duckett case 
is, among others, presented as follows: 

"The leading case upon this subject, and one which seems to have 
met the universal approval of the text-writers, is that of Duckett v 
Nat. Mech. Bank, 86 Md. 400, 39 L,. R. A. p. 84. 

"Inasmuch as this case has been so frequently cited, and is nearly 
always sought to be differentiated in cases in which the principle 
was held not to apply, a somewhat exhaustive analysis thereof ap- 
pears to be appropriate. 

"One Claggett was surviving trustee of an estate. Among the in- 
vestments belonging to the trust were two mortgages each for 
$2,000, one due by Thomas L. Duckett and the other by Washing- 
ton J. Beall. The mortgage given by Beall was foreclosed by Clag- 
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gett, Trustee, and the money realized from the sale was paid to 
him through one Stantey, by a check in form as follows: 

Laurel, Md., February 13, 1892. 
" 'Citizens National Bank: 

" 'Pay to the order of James Scott, Cashier two thousand dollars, 
for deposit to the credit of Henry W. Claggett, being the balance 
of purchase money due him as Trustee from John R. Coale. 

'C. H. Stanley.' 

"The other — the Duckett mortgage, was paid to Claggett through 
Stanley by check in form as follows: 

" 'State of Maryland. 
'Citizens National Bank of Laurel, Laurei, Maryland, September 
17, 1892: 

" 'Pay to the order of James Scott, Cashier, $2024.30 two thousand 
and twenty-four and thirty one-hundredths dollars, to deposit to the 
credit of Henry W. Claggett, Trustee. 

'C. H. Stanley.' 

"Both of these checks were deposited in the National Mechanics 
Bank of Baltimore, where Claggett kept an individual account, and 
the proceeds carried to his credit to that account. Claggett as Trus- 
tee had no account with the bank. The. individual account of Claggett 
was drawn on by his individual checks from time to time until it 
was discovered that the funds had been dissipated and spent and 
Claggett was found to be insolvent. The new trustee made demand 
upon the bank for restitution for the amount of both checks, claiming 
that the bank was accountable therefor because it had wrongfully 
placed the proceeds thereof to Claggett's individual account. Fail- 
ing to obtain this, suit was brought by the new trustee against the 
bank. The Circuit Court of Baltimore having adjudged that the 
bank was not liable, an appeal was taken to the Supreme Court of 
Maryland. 

"The Supreme Court, after having referred to the general princi- 
ple that all persons who knowingly participate with or aid a fiduci- 
ary in committing a breach of trust are responsible for the wrong 
and liable to make restitution thereof by restoring the trust estate, 
observes : 

" 'At the outset it ought to be noted that there is a marked dif- 
ference in the phraseology and the legal effect of the two checks 
already set forth. The one is payable to Scott, Cashier, to the credit 
of Claggett personally, — that is, not in his capacity as trustee — 
though there is a memorandum added of which we will speak in a 
moment. The other check was payable to Scott, Cashier, to de- 
posit to the credit of Henry W. Claggett, Trustee.' Apart from 
these two checks and the information which they themselves by 
their terms imparted, there is no pretense that the bank had any 
notice or knowledge that the funds collected' on them belonged to 
or formed part of any trust estate, or were other than Claggett's 
individual property.' 

"The Court then goes on to elaborate upon the relation between 
a bank and its depositor and sets out the duty of a bank to honor 
the checks of its depositors, and continuing says: 

" 'In the absence of notice or knowledge, a bank can not question 
the right of its customer to withdraw funds, nor refuse (except in 
the instances already noted) to honor his demands by check; and 
therefore, even though the deposit be to the customer's credit, in trust, 
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the bank is under no obligation to look after the appropriation of 
the trust funds when withdrawn, or to protect the trust by setting 
up a jus tertii demand. But if the bank has notice or knowledge 
that a breach of trust is being committed by an improper with- 
drawal of funds, or if it participates in the profits or fruits of the 
fraud, then it will be_ undoubtedly liable' — citing authorities. 

"The court then discusses the effect of the first check wherein 
the bank was directed to deposit the fund to the credit of Claggett, 
not as trustee, but to Claggett individually, and says: 

""'In placing the proceeds to the individual credit of Claggett, 
the bank did just the thing it was directed on the face of the check to 
do. In doing this, it violated no duty to anyone unless the addi- 
tion of the words 'being the balance of purchase money due him 
as trustee from John R. Coale' controlled the explicit direction in the 
body of the check to deposit the fund to the credit of Claggett in- 
dividually, and gave the bank notice that instead of doing what the' 
check required should be done, it must do something it was not re- 
quired to do at all, vie., place the funds to the credit of Claggett as Trus- 
tee.' (Italics supplied.) 

"It was held that the memorandum referred to has no such effect, 
and since, in crediting the proceeds of this check to Claggett individ- 
ually, «'* was only doing what the drawer of the check himself directed, 
there was no liability as to the proceeds of this check upon the de- 
fendant bank. 

"In the case at bar, however, just the converse is true. The bank 
here credited the proceeds of the check contrary to the plain and unmis- 
takable direction of the drawer, and the tenor of the endorsement there- 
on, upon which alone it was paid. 

"We have cited the opinion of the court at length upon this phase 
of the case for the reason that in subsequent cases wherein the Dvck- 
ett case has been sought to be differentiated, the stress laid by the 
court upon the specific direction contained in the check to deposit 
the fund to Claggett's individual credit, has been generally over- 
looked, and further because it seems to be assumed in some cases, — 
and indeed was so assumed by the Chancery Court in its opinion — 
that the Duckctt case is authority for the proposition that the words 
in the body of the check, 'mortg. cf Mary D. McCann' had no effect 
whatever as imparting notice to the bank. What the court did hold 
in the Duckett case in this respect was that 'the specific instruction 
on the face of the check was to credit Claggett individually with the 
proceeds, whatever the origin or ultimate use of these proceeds might 
be; (Italics supplied) whereas in the instant case the specific in- 
struction was to pay to the order of 'W. B. Pizzini Co., Agents,' 
adding words which were equivalent to saying the money was the 
proceeds of a mortgage of Mary D. McCann. 

"The court, in the Duckett case, after thus disposing of the first 
check, then goes on to consider the effect of the second check, the 
check which is analogous to the check here, continuing says: 

"'Precisely for the reasons that the bank is not responsible for 
the misappropriation of the proceeds of the first check, it is liable 
to the new trustee for the misappropriation by Claggett of the fund 
collected by it on the second check. The second, or Duckett, check, 
in terms directed the cashier cf the Mechanic's Bank "to deposit" 
the $2,084.30 "to the credit of Henry W. Claggett, Trustee.' This 
was an explicit notification to the bank that Claggett was not the actual 
owner of the money. * * * It was equally explicit instruction to 
the bank not to place the funds to the credit of Claggett's personal ac- 
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count. (Italics supplied.) It was consequently more than a mere 
memorandum for the convenience of the drawer of the check. 
Knowing that the money was not Claggett's, but that it was pay- 
able to him, and to be deposited to his credit as trustee, the bank 
had no authority to place it to his individual credit (American Exch. 
Nat. Bank v. Lovetts Gold & S. Min. Co., 165 111. 109); and if loss 
ensued by reason of Claggett drawing the fund out by checks on 
his personal account, the bank is liable to make restitution to the 
trust estate. The bank in the eye of the law participated in the 
breach of trust of which Cleggett was guilty. In fact, the bank took 
the first step that ended in the spoliation of the trust. Its act in 
placing distinctly ear-marked trust funds to the personal credit of 
Claggett was obviously wrongful, and it must bear the resulting 
consequences. It is no answer to say that had the bank obeyed the 
direction given to it, and had it opened an account in the name of 
Claggett as Trustee, and credited the account with these funds, still 
Claggett could have withdrawn them on checks appropriately signed, 
and could then have misapplied the money without involving the 
bank in any liability. This is no answer, because what might have 
been done was not done. Had the bank opened the account for this 
fund in the name of Claggett, Trustee, instead of entering the credit 
to his personal account, it would have done what it was its plain 
duty to do and it would not have been guilty of the error which it 
did commit. Had it done its duty and had Claggett afterwards with- 
drawn the money, as he might have done, and had he then misap- 
plied it without the co-operation of the bank, there would have been 
no liability incurred by the bank at all. But this was not done, and 
the failure of the bank to do what it ought to have done can not be 
treated as tantamount to the thing it did do unless contraries are 
the equivalent of each other. What it ought to have done is not 
what it did do, and it can not escape liability upon the mere con- 
jecture that what did happen to the funds might have also hap- 
pened had the bank not been derelict in its dealing with those funds.' 

"It may be here observed that the latter portion of the opinion 
is a complete answer to the argument advanced by the learned Judge 
of the Chancery Court, wherein it is observed (Record, p. 89): 

" 'What possible difference in law was there or could there have 
been, in what was done, and the situation if Pizzini had gone to the 
defendant bank and drawn the money on the paying side of the 
counter, and immediately deposited the money to his credit on the 
receiving side. If he had done the latter, the paying teller could 
not by such act know, or even suspect, that he would do any wrong, 
and it is also true that the receiving teller would have no knowl- 
edge of the source the money so deposited came.' 

"In the case supposed the paying teller of course had the right to 
pay the money over to William B. Pizzini, upon proper endorsement, 
and to presume in so doing that he received the money in the same ca- 
pacity in which he was directed to receive it on the check (2 Dan- 
iel on Neg. Insts., par. 1612a; Dqckett v. Mechanic's Bank, supra), 
and if Pizzini individually had subsequently deposited the sum in 
the same bank without any notice to it, there would have been no lia- 
bility, and he thus could have doubtless dissipated the fund — whereas 
in the instant case the Bank having 'explicit notification' that Piz- 
zini 'was not the actual owner of the money,' placed the fund at 
Pizzini's disposal and permitted him to dissipate it." 

The petition for appeal in the instant case makes the following 
further citations: 
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1 Perry on Trusts (4th Ed.), par. 225, p. 289. 
Note 1 L. R. A. (N. S.), p. 190. 

3 R. C. L., p. 551. 
7 Cyc. 951. 

2 Daniel Neg. Insts. (6th Ed.), § 1602a. 

U. S. Fid. Guar. Co. v. Adone (Tex.), 137 S. W. 648, 37 L. R. A. 
(N. S.) 409. 

Shaw v. Spencer, 100 Mass. 392, 97 App. Dec. 107, 1 Am. Rep. 115. 

Gerard v. McCormick, 130 N. Y. 261, 14 L. R. A. 234. 

Jaudon v. Duncan, 15 Wall. 165. 

National Bank v. Life Ins. Co., 104 U. S. 54. 

Merchants, etc., Bank v. Ohio Valley Furniture Co. (W. Va.), 50 
S. E. 880. 

Hewes v. Doddridge, 1 Rob. 143. 

Stainback v. Bank, 11 Gratt. 769. 

Jones v. Clark, 25 Gratt. 657. 

Pinckard v. Wood, 8 Gratt. 173. 

Jackson v. Updegraph, 1 Rob. 107. 

Broad Street Bank v. Baker, 119 Va. 26. 

Farmers Loan & Trust Co. v. Fidelity Trust Co., 86 Fed. 541. 

Manhattan Bank v. Walker, 130 U. S. 267, 278. 

Union Stock Yards v. Gillespie, 218 U. S. 411, 433. 

Bischoff v. Yorkville Bank, 218 N. Y. 106. 

Chas. Ward v. City Trust Co., 192 N. Y. 61. 

Niagara Woolen Mills v. Pacific Bank, 141 App. Div. 265. 

Bank of Hickory v. McPherson, 102 Miss. 852. 

Am. Nat'l. Bank v. Fidelity, etc., Co., 129 Ga. 166 (approving the 
Duckett. case). 

Hill v. Fleming, 128 Ky. 201. 

U. S. Fidelity, etc. v. Peoples Bank, 127 Tenn. 720. 

Russell v. R. I. Lumber Co., 20 R. I. 625. 

The second point made by the petition for appeal in the instant 
case was as follows: 

"The check was payable to William B. Pizzini Co. (Agents), a 
corporation of which Wm. B. Pizzini was Treasurer, and the Bank 
was chargeable as a matter of law with knowledge of the Treasur- 
er's authority." 

In support of this proposition the following cases were cited: 

Gilliam v. Fredericksburg R. Co., 27 Gratt. 119. 

Babcock v. Allegheny, etc., Co., 82 Va. 913. 

Commission v. Hampton Roads, etc., Co., 109 Va. 565, 587. 

E. Mock & Co. v. Security Bank, 176 App. Div. 142, 163 N. Y. Supp. 
277— affirmed by N. Y. Ct. App., 122 N. E. 879. 

Stainback v. Bank, 11 Gratt. 259. 

Asberry v. Asberry, 33 Gratt. 463. 

Stainback v. Read, 11 Gratt. 281. 

Bowlee v. Rice, 107 Va. 51. 

The third point was the following: 

"The fiduciary relationship of Wm. B. Pizzini Company to the 
transaction was further disclosed in the body of the check by the ad- 
dition of words: 'mortg. Mary D. McCann." Citing Duckett case, 
supra. 

Jaudon v. Duncan, 15 Wall. 165. 

Shaw v. Spencer, 100 Mass. 382. 

Concerning the view of the court upon this point, the petition 
says: 
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"Any rule which holds otherwise, is, it is submitted, not in con- 
sonance with reason and should not be followed. 

"The opinion of the learned judge of the Chancery Court appar- 
ently goes to that extent, based upon what is believed to be an er- 
roneous interpretation of the Duckett case, as has been pointed out, 
and upon a misconception of the decision of the U. S. Sup. Ct. in 
the case of State Nat. Bank v. Dodge, 124 U. S. 363. 

"In that case, it appeared that the bank was the depository of cer- 
tain court funds. Whenever a deposit was made it was accompa- 
nied by a ticket giving the number of the bankruptcy proceedings 
to which the fund belonged, and the deposit was conducted on the 
books of the bank accordingly. When checks were drawn they 
were signed by the Clerk and countersigned by the Judge, and the 
number of the case was written in the upper right hand corner of 
the check following the words 'Case No.' Many checks were drawn 
and paid by the bank in which there were no deposits to cover, as 
a comparison of the case number on the checks which the books of 
the bank would have shown. In this way the fund was exhausted 
when Dodge presented a check bearing a case number which, but 
for the bank having paid the checks regardless of the case number, 
there would have been funds to cover. Payment having been re- 
fused, Dodge sued the bank and a recovery was denied. The court 
said: 

" 'No bank is bound to take notice of memoranda and figures up- 
on the margin of a check, which a depositor places there merely 
for his own benefit; and in such a case the memoranda and figures 
are not a notice to the bank that a particular check is to be paid 
only from a particular fund.' 

"It is at once obvious that these cases fall far short of being any 
authority for the proposition that when the nature of a fiduciary 
relationship is expressed, more or less fully, in the body of the check 
it does not constitute some notice to those dealing therewith. 

"It is believed that the cases which refuse to give any signifi-. 
cance to words in the body of a check amplifying or explaining the 
suggestion of a fiduciary relationship embodied in the affix 'Agent,' 
'Trustee,' or the like, to the payee's name, all of which appear to 
rely upon one or both of the above cases as authority for the propo- 
sition, are based upon a clear misunderstanding of the principle of 
these decisions." 

The fourth point assigned in the petition was as follows: 

"The questions involved in this case are not at all affected by 
Section 56 of the Negotiable Instruments Law of this State." 

Section 56 Negotiable Instruments Law provides: 

"To constitute notice of an infirmity in the instrument or defect 
in the title of the person negotiating the same, the person to whom 
it is negotiated must have had actual knowledge of the infirmity 
or defect, or knowledge of such facts that his action in taking the 
instrument amounted to bad faith." 

The petition cited upon this point the following cases: Ford v. 
Brown (Tenn.), 1 L. R. A. (N. S.) 188, 193 and note; Hazeltine v. 
Kecman (W. Va.), 46 S. E. 609. 

It may be conservatively said, in conclusion, that the Duckett case 
is the source of whatever doubt there has been as to the law of the 
subject — a doubt which, it may be added, under decisions like that 
in the instant case, seems to be passing. The Duckett case itself is a 
specimen of what may be called judicial special pleading — of a house 
divided against itself. The defendant bank is held liable as to one of 
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the checks and not liable as to another — and to grasp the substantial 
difference, if there be one, between the two, requires a most careful 
examination of the opinion, not to say an invasion of the field of 
legal metaphysics. 

The same court, in Graffilin v. Robb, 84 Md. 451, held that a pur- 
chaser of stocks wherein the holder is designated merely as "trus- 
tee" without a specification of the trust or a designation of the ben- 
eficiary, is not, in the absence of fraud, chargeable with notice by 
the word "trustee." Said Fowler, J.: 

"While the law very properly requires all persons dealing with 
trustees, in reference to the sale or purchase of trust property, to 
exercise reasonable care to ascertain if such trustees are acting within 
the limits of their power, yet it does not establish an arbitrary rule 
which is or may be impossible to obey. Each case involving a 
transaction like the one before us must be considered and deter- 
mined in the light of the facts therein presented. In some cases it 
would be gross negligence for a purchaser to deal with a trustee 
without making the most careful investigation — especially when am- 
ple and easily accessible information is spread out upon the records 
of the courts having jurisdiction of trustees. But when such infor- 
mation can not be so had, the mere failure to make the attempt to 
obtain it, which, if made, would be of no avail, ought not, we think, 
subject the purchaser to punishment. This Court has not yet 
said that the word 'trustee' alone in any and every case in which a 
trustee proves recreant to his duty by selling the trust property and 
appropriating the proceeds shall be sufficient to give notice to the 
purchaser that a breach of trust is about to be committed. On the 
contrary our predecessors said in Albert's case, 2 Md. 159, that the 
proper inquiry in these cases is what circumstances there are in the 
case which furnish reasonable ground to the purchaser that a breach 
of trust was about to be committed. And while the fact that the 
person offering to sell holds the property in a fiduciary capacity, as 
trustee or executor, should certainly put the purchaser upon in- 
quiry, it would, we think, be unreasonable to hold him liable for 
the misconduct of the trustee unless by a seasonable and reasonable 
examination of the records of the proper courts he could discover 
the nature, extent and purpose of the trust." 

The bill in the instant case did not charge the defendant bank 
with fraud, actual or constructive, with bad faith, with collusion or 
with having profited by the transaction. It did not show that the 
bank knew or had the means of knowing, aside from the check it- 
self, that the check represented trust money. Actual knowledge by the 
bank of Pizzini's intended diversion of the fund was not charged. The 
bill recited the by-law of the Pizzini Company, but it was expressly 
stipulated that the bank was without knowledge of the by-law. All 
the circumstances of the case would, therefore, seem to bring it 
more appropriately within the ruling of the Maryland Court in Graf- 
flin v. Robb, than within that in Duckett v. Bank, and such seems to 
have been, in effect, the conclusion of the Chancery Court and of 
the Judges of the Court of Appeals, who refused the appeal prayed 
for. 

The Supreme Court of Appeals of West Virginia in U. S. F. & 
G. Co. v. Home Bank. 88 S. E. 109 (1916), reached the same con- 
clusion upon substantially the same facts— checks payable to an 
administrator in his fiduciary character and deposited by him to his 
individual account in defendant bank. Said Miller, J.: 

"* * * We are cited to no authority for holding a bank liable 



122 6 VIRGINIA LAW REGISTER, N. S. [ June, 

for a breach of trust by its depositor under any other circumstances. 
For aught a bank would know a check though payable to its depos- 
itor in some representative or fiduciary character, the money would 
belong absolutely to him, and represent money already paid out by 
him in discharge of his fiduciary liability; the bank can not assume 
that money paid out on checks of a fiduciary is being misappropri- 
ated, and it has the right to assume that it is being properly ppro- 
priated, at least until it has actual notice to the contrary. To place 
the burden of supervising all such accounts upon a bank of deposit 
would be unreasonable, and one which few institutions, if any, would 
be willing to assume; indeed, it would be unbearable, and to do so 
would in many cases deprive all fiduciaries of banking privileges, 
and work a detriment to estates and fiduciaries generally. So upon 
principles of equity and justice we can not see that the bill pre- 
sents a case for the relief of subrogation or substitution sought 
thereby and our conclusion is that the decree should be affirmed." 

The common sense of the question is nowhere better expressed 
than in the deliverance of the Court of Appeals of Maryland in the 
Duckett case, where, refusing to hold the defendant bank liable upon 
one of the checks in suit, it said: 

"Any other rule would throw upon a bank the duty of inquiring 
as to the appropriation made of every fund deposited by a trustee 
or other like fiduciary; and the imposition of such a duty would 
practically put an end to the banking business, because no bank 
could possibly conduct business if, without fault on its part, it were 
held accountable for the misconduct or malversation of its depos- 
itors who occupy some fiduciary relation to the fund placed by 
them with the bank." 

B. S 



